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Summary : Recently, the People’s Republic of China began to embark on the process
of drafting a code of private international law (PIL) for the application of laws to legal
relationships in civil and commercial matters involving foreign elements. This article
argues that codification of PIL is necessary for the development of China’s PIL and
will provide judges with a clearer guideline when faced with civil and commercial
cases involving foreign elements. This article also argues that an examination of the
historical development of Chinese PIL and comparative studies of the recent PIL
codifications or reforms in foreign countries will provide the Chinese legislature with
helpful insights when drafting the PIL code.

This article suggests three possible legislative models to consider: (a) A code that only
contains conflicts rules; (b) A code containing conflicts rules as well as rules on
international jurisdiction; (c) A code containing conflicts rules as well as rules on
international jurisdiction, recognition, and enforcement of foreign judgments. By
examining the current legislative initiatives to adopt a PIL code, this article concludes
that the Chinese legislature should and is most likely to use the first legislative model
to draft the PIL code for three reasons: 1) Conflicts rules and rules on international
jurisdiction have historically been governed by separate statutes in China. 2) The
latest amendments to China’s Civil Procedure Code reflect the legislature’s reluctance
to reform China’s rules on international jurisdiction. Instead it is more likely that the
future codification of China’s PIL will only contain conflicts rules. 3) For pragmatic
reasons, a separate code containing exclusively conflicts rules might be the most
convincing solution for the Chinese legislature who is facing the best opportunity to
codify conflicts rules in the context of drafting the Chinese civil code.

I. Introductory Remarks

The People’s Republic of China (PRC) is drafting its first comprehensive code of
private international law (PIL) since the founding of the People’s Republic in 1949. In
order to guarantee high quality legislative work, the Chinese legislature has to observe
and follow some new trends embodied in the recent codifications or reforms of PIL in
foreign countries, and the legislative work shall be based on in-depth comparative
studies of PIL. In this regard, successful experiences and advanced solutions of
foreign PIL codifications or reforms may serve as useful models for the Chinese
legislature.

This article may serve as a humble academic contribution to the ongoing debate on
the codification of China’s PIL. It begins with a general survey of the necessity of
codification of China’s PIL from the perspective of historical development. It then
analyses the current necessity of codification of China’s PIL and efforts thereof, in
which the author articulates six reasons for PIL codification in China today and
comments in particular the efforts made by the Chinese Society of PIL and the



so-called “Model Law of PIL of the PRC”. In the context of the most recent
legislative initiative of the Chinese legislature, the author argues for a statute on the
application of laws as the legislative model of the future Chinese PIL code, which
could even be inspired by the historical tradition and the past experiences of China’s
PIL. Before discussing the current necessity of codification of China’s PIL, it seems
necessary to have a general survey of the necessity of codification of China’s PIL
from the perspective of historical development, for “the life of the law has not been
logic: it has been experience ... In order to know what it is, we must know what it has
been, and what it tends to become.” (Oliver Wendell Holmes, Jr.)*

Il. A General Survey of the Necessity of Codification of China’s PIL from the
Perspective of Historical Development

A. China’s PIL before 1949

Private international law as a separate branch of law did not previously exist in the
long history of traditional Chinese law. It may be said that there was no private
international law in traditional Chinese law. The notion of private international law
(guoji sifa) did not exist until it was introduced by scholars during the Qing Dynasty
(1644-1911, the last Chinese imperial dynasty) by translating the conflicts works of
Japanese scholars into the Chinese language. Today, the four characters indicating
PIL are almost the same in Chinese and Japanese, but they are pronounced differently
in Japanese (gokusai shiho). Accordingly, Chinese legislation on private international
law has a history of being inspired by foreign legislative sources.

In Chinese legal history, the first codification of PIL in a modern sense was the
Statute on the Application of Laws, which was promulgated by the Peking
Government under the warlords in 1918, six yeas after the founding of the Republic
of China. Judging from its provisions, the Statute was greatly influenced by the 1898
Japanese Act on the Application of Laws, named Horei, and by the 1896 Introductory
Act to the German Civil Code (EGBGB) which came into force on 4-January 1, 1900.
The 1918 Statute treated nationality as the principal connecting factor in determining
the applicable law to various legal relationships. After the coming into power of the
Nationalist Party (Guomindang) in 1927, the 1918 Statute stayed in force in the
mainland of China until the end of the Chinese Civil War in 1949. After 1949, it was
merely in force on the Island of Taiwan.

In 1953, a new act named the Law on the Application of Laws to Civil Matters
Involving Foreign Elements, was promulgated and entered into effect. It remains in

! See Oliver Wendell Holmes, Jr., The Common Law 5 (1881), cited by KARRER & ARNOLD, SWITZERLAND’S
PRIVATE INTERNATIONAL LAw STATUTE 1987, at 1 (Deventer, Kluwer Law and Taxation Publishers 1989); See also
Britannica Online Encyclopedia, Oliver Wendell Holmes, Jr., available at
http://www.britannica.com/EBchecked/topic/269514/Oliver-Wendell-Holmes-Jr (last visit: May 25, 2009).




force in Taiwan today.” Like the old Statute of 1918, the new Law of 1953 follows
predominantly the principle of nationality in determining the applicable law. Hence
the law applicable to civil legal relationships is in most cases lex patriae. Yet laws of
other places, e.g. lex domicilii or the law of the place of residence or lex rei sitae may
also be taken into consideration in exceptional circumstances. Like the old Statute of
1918, the new Law has been influenced by the Japanese Horei of 1898 as well as the
Introductory Act to the German Civil Code (EGBGB) of 1896.

B. China’s PIL in the First Three Decades of the PRC between 1949 and 1979

The People’s Republic of China has followed another path of development in its 60
years of legislative history up until the present. In the nearly three decades between
1949 and 1978, the Chinese legal system was predominantly influenced by Soviet
legal science and ideology. Private international law was greatly ignored and even
denied because conflicts rules, especially bilateral or multilateral conflicts rules which
not only designated domestic legal systems but also designated foreign legal systems,
could lead to the application of foreign laws and even laws of countries of the
capitalist world. No systematic statutory conflicts rules were drafted during this
period. No obvious progress was made in the first three decades of the newly founded
People’s Republic due to the fact that China was fairly isolated during the Cold War
and its legislation was greatly influenced by politics and ideology. There was
practically no effective law and of course no private international law during the
so-called Cultural Revolution of 1966-1976.

C. China’s PIL from 1979 until Today
1. Statutory Conflicts Rules

With the end of the Cultural Revolution in 1976, Chinese legislation entered a new
epoch. In December 1978, the policy of reform and opening to the outside world was
officially established in the PRC. From then on, the door of this old and young
country has been opened step by step. This is also reflected in a spectacular increase
of conflicts rules contained in Chinese statutes and regulations. One of the first
statutes containing conflicts rules is the Succession Law of the PRC adopted on
April 10, 1985 (effective as of 2-October 1, 1985), which contains a stipulation on the
law applicable to the succession of deceased persons (Article 36).

2 See HERBERT HAN-PAO MaA, PRIVATE INTERNATIONAL LAW OF THE REPUBLIC OF CHINA: PAST, PRESENT AND THE
FUTURE, IN PRIVATE LAW IN THE INTERNATIONAL ARENA — LIBER AMICORUM KURT SIEHR, at 413-428 (T.M.C. Asser

Press, 2000).

3 The Succession Law of the PRC, Article 36: “For inheritance by a Chinese citizen of an estate outside the
People’s Republic of China or of an estate of a foreigner within the People’s Republic of China, the law of the
place of domicile of the decedent shall apply in the case of movable property; in the case of immovable property,
the law of the place where the property is located shall apply. For inheritance by a foreigner of an estate within the
People’s Republic of China or of an estate of a Chinese citizen outside the People’s Republic of China, the law of
the place of domicile of the decedent shall apply in the case of movable property; in the case of immovable
property, the law of the place where the property is located shall apply. Where treaties or agreements exist between
the People’s Republic of China and foreign countries, matters of inheritance shall be handled in accordance with
such treaties or agreements.”



The most important legal document in this area is a statute called the “General
Principles of Civil Law of the PRC” of 12-April 1986, which entered into force on

January 1, 1987. Chapter 8, called “Application of Laws to Civil Relationships
Involving Foreign Elements” (Articles 142 to 149)* contains the first relatively
systematic approach to conflicts rules in the history of the People’s Republic.

In addition to these pioneering documents, the Rules for Implementation of the Law
on Foreign-Capital Enterprises of the PRC issued by the former Ministry of Foreign
Economic Relations and Trade on 12-December 12, 1990 (as revised on 12-April
2001, Articles 18, 48-49, 52, 56, 64, 81)°, the Law on Adoption of the PRC of
February 1991 (as modified on 4-November 4, 1998, Article 21) °, the Maritime
Code of the PRC of 7 November 7, 1992 (Articles 268 to 275)’, the Law on

* The General Principles of Civil Law of the PRC, Article 142: “The application of laws in civil relationships
involving foreign elements shall be determined by the provisions in this Chapter. If any international treaty
concluded or acceded to by the People’s Republic of China contains provisions differing from those in the civil law
statutes of the People’s Republic of China, the provisions of the international treaty shall apply, unless the
provisions are ones on which the People’s Republic of China has announced reservations. International practice
may be applied on matters for which neither the law of the People’s Republic of China nor any international treaty
concluded or acceded to by the People’s Republic of China has any provisions.” Article 143: “If a citizen of the
People’s Republic of China settles in a foreign country, the law of that country may be applicable as regards his
capacity for civil conduct.” Article 144: “The ownership of immovable property shall be governed by the law of
the place where it is situated.” Article 145: “The parties to a contract involving foreign interests may choose the
law applicable to settlement of their contractual disputes, except as otherwise stipulated by law. If the parties to a
contract involving foreign interests have not made a choice, the law of the country with which the contract has the
closest connection shall be applied.” Article 146: “The law of the place where an infringing act is committed shall
apply in handling compensation claims for any damage caused by the act. If both parties are citizens of the same
country or have established domicile in another country, the law of their own country or the country of domicile
may be applied. An act committed outside the People’s Republic of China shall not be treated as an infringing act
if under the law of the People’s Republic of China it is not considered an infringing act.” Article 147: “The
marriage of a citizen of the People’s Republic of China to a foreigner shall be governed by the law of the place of
celebration, while a divorce shall be governed by the law of the place where a court accepts the case.” Article 148:
“Maintenance shall be governed by the law of the country with which the person to be maintained has the closest
connection.” Article 149: “In the intestate succession of an estate, movable property shall be governed by the law
of the decedent’s last domicile, and immovable property shall be governed by the law of the place where the
property is situated.”
> The Rules for Implementation of the Law on Foreign-Capital Enterprises of the PRC, Article 18: “The form of
organization of a foreign-funded enterprise shall be a limited liability company. Other liability forms may be
adopted by approval. In case of a limited liability company, the foreign investor shall be

to the he has contributed capital. In case of any
other liability form, the foreign investor shall be liable for the enterprise according to Chinese statutes and
regulations.” Article 48: “Any foreign-funded enterprise shall pay taxes in accordance with Chinese statutes and
regulations.” Article 49: “Workers and staff members of a foreign-funded enterprise shall pay individual income
tax in accordance with Chinese statutes and regulations.” Article 52: “Foreign exchange affairs of a foreign-funded
enterprise shall be handled in accordance with Chinese regulations concerning foreign exchange control.” Article
56: “A foreign-funded enterprise shall, in accordance with Chinese statutes and regulations and provisions of the
financial authority, set up its own financial and accounting systems and submit them to the local financial and tax
authorities for record.” Article 64: “The foreign-funded enterprise employing workers and staff members from
China shall conclude labor contracts with the workers and staff members employed in accordance with Chinese
statutes and regulations. The contract shall contain such matters as employment, dismissal, remuneration, welfare,
labor protection and labor insurance. No foreign-funded enterprise may employ child laborers.” Article 81: “All
contracts between a foreign-funded enterprise and another company, enterprise or economic organization and
individual shall be governed by the Contract Law of the People’s Republic of China.”
® The Law on Adoption of the PRC , Article 21: “A foreigner may, in accordance with this Law, adopt a child

in the People’s Republic of China. Where a foreigner wishes to adopt a child in the People’s
Republic of China, the matter shall be subject to examination and approval of the competent authorities of the
adopter’s resident country in accordance with the law of that country...”
" The Maritime Code of the PRC, Article 268: “If any international treaty concluded or acceded to by the People’s
Republic of China contains provisions differing from those contained in this Code, the provisions of the relevant
international treaty shall apply, unless the provisions are those on which the People’s Republic of China has
announced reservations. International practices may be applied to matters for which neither the relevant statutes of
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Negotiable Instruments of the PRC of 5-October 5, 1995 (as revised on 28-August 28,
2004, Articles 94-101)%, the Law on Civil Aviation of the PRC of 30-October 30,
1995 (Articles 185 to 189)°, the Contract Law of the PRC of March 15, 1999
(Article 126)™°, Measures on the Registration of Adoption of Children by Foreigners
in the PRC issued by the Ministry of Civil Affairs on 25-May 25, 1999 (Articles 2 and
3) ' and the Company Law of the PRC as revised and adopted on 27-October 27,

the People’s Republic of China nor any international treaty concluded or acceded to by the People’s Republic of
China contain any relevant provisions.” Article 269: “The parties to a contract may choose the law applicable to
such contract, unless the law provides otherwise. Where the parties to a contract have not made a choice, the law
of the country having the closest connection with the contract shall apply.” Article 270: “The law of the flag Sstate
of the ship shall apply to the acquisition, transfer and extinction of the ownership of the ship.” Article 271: “The
law of the flag of the ship shall apply to the mortgage of the ship. The law of the original country of
registry of a ship shall apply to the mortgage of the ship if its mortgage is established before or during its bareboat
charter period.” Article 272: “The law of the place where the court hearing the case is located shall apply to
matters pertaining to maritime liens.” Article 273: “The law of the place where the infringing act is committed
shall apply to claims for damages arising from collision of ships. The law of the place where the court hearing the
case is located shall apply to claims for damages arising from collision of ships on the high sea. If the colliding
ships belong to the same country, no matter where the collision occurs, the law of the flag shall apply to
claims against one another for damages arising from such collision.” Article 274: “The law where the adjustment
of general average is made shall apply to the adjustment of general average.” Article 275: “The law of the place
where the court hearing the case is located shall apply to the limitation of liability for maritime claims.”
8 The Law on Negotiable Instruments of the PRC, Article 94: “The application of laws concerning foreign-related
negotiable instruments shall follow the provisions of this chapter. The term “foreign-related negotiable instruments’
used in the preceding paragraph refers to instruments whose draft, endorsement, acceptance, guaranty or payment
occur both within and outside the territory of the People’s Republic of China. ” Article 95: “In the case

the provisions of the international treaties to which the People’s Republic of China is a signatory party or in
which the People’s Republic of China has joined differ from the provisions of this law, the provisions of the
international treaties apply, except those articles on which the People’s Republic of China has declared to have
reservations. For cases where there are no provisions in this law or in the international treaties to which the
People’s Republic of China is a signatory party or in which the People’s Republic of China has joined, the
common international practice shall apply.” Article 96: “For the capability of civil acts of debtors of negotiable
instruments, the domestic law shall apply. In the case a debtor is regarded as being incapable of a civil
act by the domestic law or whose civil act is restricted but the debtor is regarded as having the capability of
civil act by the law of the place of the act, the law of the place of the act shall apply.” Article 97: “For recordings
on the draft and promissory notes when drafting, the law of the place of draft shall apply. For the recordings on the
checks, the law of the place of issue shall apply. But the law of the place of payment may also apply if the parties
concerned so agree. ” Article 98: “For acts of endorsement, acceptance, payment and guaranty for negotiable
instruments, the law of the place of act shall apply.” Article 99: “For the time limit exercising the right of
recourse concerning negotiable instruments, the law of the place of draft shall apply.” Article 100: “For the time
limit for presentation of negotiable instruments, the method of certificates of dishonowr and the time limit for
producing certificates of dishonour, the law of the place of payment shall apply.” Article 101: “For the procedures
for applying for protection of negotiable instruments by a holder who has lost negotiable instruments, the law of
the place of payment shall apply.”
® The Law on Civil Aviation of the PRC, Article 185: “The law of the country of registration of civil aircraft apply
to the , transfer and of the ownership of civil aircraft.” Article 186: “The law of
the country of registration of civil aircraft apply to the mortgage of civil aircraft.” Article 187: “The law of the seat
of the court which accepts the cases involved shall apply to the priority of civil aircraft concerned.” Article 188:
“Parties to civil air transport contracts may choose the law to apply to the contracts, except otherwise stipulated by
law. Where the parties to contracts make no choices, the law of the country mostly involved in the contract
applies.” Article 189: “The law of the tort location where the tort concerned happens applies to liabilities for
injuries or damage to third party on the ground by civil aircraft. The law of the seat of the court which accepts
the cases involved should apply to liabilities for injuries or damage to a third party on the surface in open sea by
civil aircraft from the air.”
1% The Contract Law of the PRC, Article 126: “Parties to a foreign-related contract may select the applicable law
for resolution of a contractual dispute, except as otherwise provided by law. Where parties to the foreign-related
contract fails to select the applicable law, the contract shall be governed by the law of the country with the closest
connection thereto. For a Chinese-foreign equity joint venture contract, Chinese-foreign contractual joint venture
contract, or a contract for Chinese-foreign joint exploration and development of natural resources which is
performed within the territory of the People’s Republic of China, the law of the People’s Republic of China shall
be applied.”
1 Measures on the Registration of Adoption of Children by Foreigners in the PRC, Article 2: “If foreigners
attempt to adopt children within the territory of the People’s Republic of China (hereinafter referred to as adoption
of children by foreigners in China), they shall undertake registration according to these Measures. If a couple, one
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2005 (Articles 218)*? all contain conflicts rules.™

2. Conflicts Rules Contained in the Judicial Interpretations of the Supreme People’s
Court

In the People’s Republic of China, judicial interpretations of the Supreme People’s
Court (SPC) are regarded as sources of law. Since 1985, the SPC has issued several
judicial interpretations containing conflicts rules, e.g. Opinions of the SPC on Several
Questions Relating to the Implementation of the Succession Law of the PRC of
November 9, 1985 (Article 63); Opinions of the SPC on Several Questions Relating to
the Implementation the General Principles of Civil Law of 26-January 26, 1988 (for
trial implementation, Articles 179 to 191); * Rules of the SPC on Several Questions
Regarding the Application of Laws in the Trial of Cases of Contractual Disputes in
Civil or Commercial Matters Involving Foreign Elements of June 11, 2007
(entered into force on 8-August 8, 2007, Article 5)."°

D. An Interim Summary of the Necessity of PIL Codification from the Historical
Perspective

Despite the above-mentioned conflicts rules contained in the present statutes and
regulations as well as judicial interpretations, a systematic codification of private
international law rules has not been completed in the People’s Republic of China up
until today. From the point of view of historical development, this may be regarded as
retrogression when compared with the 1918 Statute on the Application of Laws, the
first systematic PIL codification in the Chinese history. Though promulgated
ninety-one years ago, this Statute contained a number of conflicts rules which could
be evaluated as advanced in that epoch. The same applies to the 1953 Taiwanese Law
on the Application of Laws to Civil Matters Involving Foreign Elements, which has

of whom is a foreigner, attempts to adopt children in China, they also shall undertake registration according to
these Measures.” Article 3: “Foreigners intending to adopt children in China shall conform to the provisions of the
relevant laws on adoption both in China and in their home countries; problems arising from the differences
between the provisions of the law of their home countries and those of the Chinese law shall be resolved through
consultation by relevant departments of the government of the two countries.”
12 The Company Law of the PRC, Avrticle 218: “The limited liability companies and joint stock limited companies
invested by foreign investors shall be governed by this Law. Where there are otherwise different provisions in any
law regarding foreign investment, such prOV|S|0ns shall prevail.”
13 See : , , 2003: 439-446, CHEN WEIZUO, BI Jia0 Guo Ji SI Fa
(COMPARATIVE PRIVATE INTERNATIONAL LAW) Qing Hua Da Xue Chu Ban She (Beijing, Tsinghua University
Press), at 439-446. (2008); See also

, 2008 6 :3-12, Li Shuangyuan, Jiang Xlnmlao & Xiong Yuhui, Gua Yu Qi Cao Wo Guo Guo Ji Si
Fa Fa Dian De Ji Dian Xiang Fa (Some Ideas concerning the Drafting of the Chinese Private International Law
Code), Shi Dai Fa Xue (Present-day Law Science) 2008 No. 6, at 3-12.
14 See Huang Jin & Li Guomin, New Developments in Chinese Private International Law, in Yearbook of Private
Internatioal Law, Vol. I, 1999, at 136, 137.
% See , 2007 9 :6-7. Zhong Hua Ren Min Gong He Guo Zui Gao
Ren Min Fa Yuan Gong Bao (Gazette of the Supreme People’s Court of the People’s Republic of China)
PRC Sup. PEOPLE’S CT. GAZ. No. 9, at 6-7 (2007).



followed the tradition of codification in the field of PIL. Though merely in force in
Taiwan, the Law of 1953 may be regarded as a positive continuation of China’s PIL
codification effectuated by the Statute of 1918.

However, this tradition of PIL codification has been discontinued by the People’s
Republic of China, in which no codification of private international law in a strict
sense has been accomplished so far. Indeed, the current Chinese conflicts rules are
merely scattered in different legislative documents (statutes and regulations) as well
as judicial interpretations pertaining to various aspects of private international law.
Without a systemization of PIL rules in the form of a PIL code, inconveniences may
occur for Chinese judges faced with civil and commercial cases involving foreign
elements, and injustice may occur for the parties through lack of certainty and
predictability in the determination of the applicable law.

I11. The Current Necessity of Codification of China’s PIL and Efforts Thereof
A. Reasons for PIL Codification in China Today

A comprehensive codification of China’s private international law is currently
justified both in practice and theory of conflicts law, not only from the domestic point
of view, but also from the international point of view.

1. Reason for Codification One: Some Current Conflicts Rules are Incomplete

Some provisions of the present Chinese statutes and regulations containing conflicts
rules are incomplete. For example, the General Principles of Civil Law of the PRC
contain only 7 conflicts rules on a very limited range of topics i.e. capability to
engage in civil transactions, immovable property ownership, contracts, compensation
of damages arising out of torts, marriages between Chinese citizens and foreigners,
divorce, maintenance and intestate succession, but other areas of civil relationships
like parent-child relationship, guardianship as well as testamentary succession have
been left unresolved.

2. Reason for Codification Two: Some Current Conflicts Rules are Insufficient or Out
of Date

Some statutory conflicts rules are insufficient or even out of date. For example,
Article 147 First Half Sentence of the General Principles of Civil Law provides that
the marriage between a citizen of the PRC and a foreigner shall be governed by the
law of the place of celebration, but it does not provide a sufficient distinction between
formal validity and essential validity of marriage. Conflicts rules contained in some
pioneering statutes like the Succession Law of 1985 and the General Principles of



Civil Law of 1986, which came into effect in an earlier period of reform and opening
to the outside world, have become partially out-dated.*®

3. Reason for Codification Three: Some Current Conflicts Rules are Contradictory

Some statutory conflicts rules contradict each other. For example, both Article 36 of
the Succession Law and Article 149 of the General Principles of Civil Law provide
the law applicable to successions. On the one hand, Article 36 of the Succession Law
only applies to the succession of Chinese citizens to properties situated outside China
or to foreigners’ properties situated within China, as well as the succession of
foreigners to properties situated within China or to properties situated outside China.
Such a numeration is insufficient to include all situations of succession involving
foreign elements. On the other hand, Article 149 of the General Principles of Civil
Law applies generally to intestate succession involving foreign elements. These two
provisions have obviously different realms of application. If special rules prevail over
general rules (Lex specialis derogat legi generali.), then Article 36 of the Succession
Law shall be applied; if later rules prevail over earlier rules (Lex posterior derogat
priori.), then Article 149 of the General Principles of Civil Law shall be applied. But
neither legislative interpretations of the Standing Committee of the National People’s
Congress nor judicial interpretations of the SPC have expressed any opinion about
this matter.

4, Reason for Codification Four: There are Contradictions between Judicial
Interpretations and Statutes

Some conflicts rules contained in the judicial interpretations of the SPC remain in
disharmony with statutory conflicts rules. Although it is generally accepted that
judicial interpretations have the force of law within the court system of China, the
position of the conflicts rules contained in the judicial interpretations issued by the
SPC, especially in cases where they are contradictory to the statutory conflicts rules,
is not beyond dispute. Sometimes, the SPC produced conflicts rules which are much
more numerous and more detailed than the conflicts rules contained in statutes and
regulations. For example, Article 8 of the Rules of the SPC on Several Questions
Regarding the Application of Laws in the Trial of Cases of Contractual Disputes in
Civil or Commercial Matters Involving Foreign Elements of 21-June 11, 2007, which
entered into force on 8-August 8, 2007"', has listed eight types of contract in civil and
commercial matters involving foreign elements, to which the law of the People’s
Republic of China shall be applied. Such unilateral conflicts rules in favour of the law
of the forum state (lex fori ) constitute essential limitations of the principle of party

16 See Wolf, China’s Private International Investment Law: One-Way Street into PRC Law? In 56 American
Journal of Comparative Law, at 1045 (2008).
17 See PRC SupP. PEOPLE’S CT. GAZ., supra note 15, at 6-7.



autonomy as embodied in Article 145 of the General Principles of Civil Law and
Article 126 of the Contract Law. It is unclear whether the SPC has been empowered
by the National People’s Congress, the Chinese supreme legislative body, to issue
such conflicts rules. If indeed they have been given this mandate, it remains
questionable whether conflicts rules made by the SPC have corresponded with the
will of the Chinese legislature.

5. Reason for Codification Five: the Present Chinese PIL Lacks Consistent Legislative
Technique

A common issue across the reasons articulated above is the lack of consistent
legislative technique in the present Chinese PIL from the point of view of legislation.
Some crucial questions of the General Part of private international law e.g.
characterization, preliminary question, renvoi, ordre public, the interpretation of
applicable law, the application of international treaties, the ascertainment of foreign
law as well as a general or exception clause embodying the principle of the closest
connection have not been stipulated in a general manner by the present Chinese law.'®
Furthermore, it is unclear which connecting factor (nationality, domicile or habitual
residence) has been chosen by the Chinese legislature as the principal connecting
factor.

6. Reason for Codification Six: PIL Reforms in Foreign Countries as Background of
the PIL Codification in China

In the last three decades, many countries have reformed their own PIL through
codifying conflicts rules and other relevant rules. Typical examples are Austria (1978),
Hungary (1979), Former Yugoslavia (1982), Germany (1986 and 1999), Switzerland
(1987), Louisiana State of the USA (1991), Québec of Canada (1991), Romania
(1992), Italy (1995), Vietnam (1995), Democratic People’s Republic of Korea (1995),
Lichtenstein (1996), Venezuela (1998), Tunes (1998), Belarus (1999) , the Republic
of Korea (2001), Belgium (2004), Bulgaria (2005), Japan (2006) and Turkey (2007).*°
These reforms serve as modes of modernization for PIL rules in various countries,
designed to cope with new types of international civil and commercial transactions.

It is against this background that a general consensus has been reached according to
which a comprehensive codification of PIL in a modern and restrictive sense shall be

18 See Li Shuangyuan, Jiang Xinmiao & Xiong Yuhui, supra note 13, at 3-12.
19
See : —_—

2009 5 :81-89, Chen Weizuo, Bi Jiao Fa Shi Ye Xia De Guo Ji Si Fa Yuan Yuan - Jian Lun Yi Ban Guo Ji
Guan Li Bu Shi Guo Ji Si Fa De Yuan Yuan (Sources of Private International Law from a Comparative Law
Perspective: A Concurrent Discussion on the Proposition that General International Usages are not Sources of PIL),
Shi Dai Fa Xue (Present-day Law Science), 2009 No. 5, at 81-89.
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launched and effectuated in the People’s Republic of China. This has been particularly
justified since the accession of the China’s membership to the World Trade
Organization in 2001. In this time of increasing economic growth and integration into
the global economy, China needs to abide by internationally accepted rules of
commerce. In this regard, modernization of China’s PIL in the form of codification
may be regarded as a step forward.

C. Efforts of PIL Codification in China

Efforts have been made by Chinese scholars to propose the codification of China’s
PIL rules. Several different drafts have been provided by various scholars or research
groups.”® One of the most significant drafts was provided by the Chinese Society of
Private International Law, whose proposal was the so-called “Model Law of PIL of
the PRC” circulated in 2000.2* However, due to its overly wide scope and broad
conception of PIL in terms of general provisions, international jurisdiction,
application of laws, judicial assistance and supplementary provisions,?* this “model
law” did not seem to be seriously considered by the National People’s Congress.

In the case of this particular proposal, it seems that the term “model law” was
inappropriately used by some Chinese scholars. As a matter of fact, the proposal was
merely a scholarly draft of PIL statute, not a model law for any other countries. Had
the so-called “model law” hypothetically been adopted, it still would not have been
considered a model law even for the two special administrative regions Hong Kong
and Macao, because the PRC is not a federal country like the USA. Neither was the
“model law” a model for the Chinese legislature, for the National People’s Congress
and its Standing Committee have never granted such a mandate.

Additionally, there is no evidence indicating that this draft, provided by Chinese PIL
scholars, has any impact on the PIL reform movements in the broader international
community. Hence the importance of the “model law” should not be exaggerated or
over-estimated. There is, however, room to admit that some provisions contained in
this scholarly daft may be useful for the future codification of PIL in China.

IV. Arguments for a Statute on the Application of Laws as the Legislative Model

2 A number of conflicts scholars have prepared various versions of private drafts of PIL statute, e.g. the draft of a
team led by Prof. Li Shuangyuan, the draft of team led by Prof. Zhao Xianglin, the draft of Prof. Qu Guangging,
the draft of Prof. Chen Xiaoyun etc. See for example, Li Shuangyuan, Jiang Xinmiao & Xiong Yuhui, supra note
13, at 3-12.
2z : , : , 2000: 39-86, ZHONGGUO GUOJI
SIFA XUEHUI (CHINESE SOCIETY OF PIL), ZHONG HuA REN MIN GONG HE Guo Guo Ji Si FA SHI FAN FA (MoDEL Law
oF PIL oF THE PRC), Fa LU Chu Ban She (Beijing, Law Press China), at 39-86 (2000); See also Yearbook of
Private International Law, Vol. 3, 2001, at 283-308.

2 See Huang Jin & Lii Guomin, supra note 14, at 155, 156.
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A. The Legislative Initiative of Codification of China’s PIL

In 2008, the Chinese legislature decided to draft a statute on the application of laws to
civil legal relationships involving foreign elements. According to the 2008 Plan for
the Legislative Work of the Standing Committee of the National People’s Congress,
which was adopted on 15-April 15, 2008, the 2008 Arrangement of the Legislative
Work contains 12 items of Preparatory Programmes of which the last item is the Law
on the Application of Laws to Civil Relationships Involving Foreign Elements. The
Standing Committee of the National People’s Congress claimed that “relevant organs
are making the best use of their time for survey and study, and for the drafting work.
Respective examinations shall be arranged in 2008 or in the following years.”?* On

November 15, 2008, the Legislation Plan of the Standing Committee of the
Eleventh National People’s Congress was published. It contains a catalogue of
statutes to be drafted within the present legislative period (2008-2013), among which
the Law on the Application of Laws to Civil Relationships Involving Foreign
Elements is listed as one of the six statutes belonging to civil and commercial laws.?*
It is being prepared by the Legislative Affaires Commission of the Standing
Committee of the National People’s Congress. Apparently the Chinese legislature has
made a decision to first draft a separate statute, exclusively containing conflicts rules
in civil matters. The effort to draft a comprehensive statute containing conflicts rules,
rules on international jurisdictions and judicial mutual assistance as discussed in the
above-mentioned “model law” is clearly no longer being considered.

B. Possible Legislative Models of the Future China’s PIL Code and the Legislature’s
Decision

In fact, there are a number of different legislative models that the Chinese legislature
could have followed to codify private international law rules. It seems the following
three legislative models could have been candidates for the Chinese legislature: (a) A
code on the application of laws to legal relationships in civil and commercial matters
involving foreign elements, which contains exclusively conflicts rules, following the
legislative model of the Japanese Act on the Application of Laws of 2006; (b) A code
containing conflicts rules as well as rules on international jurisdiction, recognition and
enforcement of foreign judgments following the legislative model of the Belgium
Code on Private International Law which came into effect on +-October 1, 2004; (c) A
code containing conflicts rules as well as rules on international jurisdiction following

% See , 2008 4 :501. Zhong Hua Ren Min Gong
He Guo Quan Guo Ren Min Dai Biao Da Hui Chang Wu Wei Yuan Hui Gong Bao (Gazette of the Standing
Committee of the National People’s Congress of the People’s Public of China) PRC STanDING ComMm. NAT’L
PeopLE’s CoNG. GAz. No. 4, at 501 (2008).

% See , 2008 7 :501. Zhong Hua Ren Min Gong
He Guo Quan Guo Ren Min Dai Biao Da Hui Chang Wu Wei Yuan Hui Gong Bao (Gazette of the Standing
Committee of the National People’s Congress of the People’s Public of China) PRC STtanDING ComMm. NAT’L
PeopLE’s CoNG. GAz. No. 7, at 777, 778 (2008).

12



the legislative model of the Law on Private International Law of the Republic of
Korea which came into effect on +-July 1, 2001.

From the above-mentioned legislative programme of the Standing Committee of the
National People’s Congress, the Chinese legislature has obviously made a decision in
favour of the legislative model (a).

The decision of the Standing Committee of the NPC differs from the opinions of some
Chinese scholars who are in favour of a comprehensive codification containing
conflicts rules and relevant rules on international jurisdiction, mutual judicial
assistance as shown in the so-called “model law”. It may be said that the initiative to
achieve a comprehensive codification has failed, but to this author’s mind, the
Chinese legislature has made a wise choice.

C. Personal Arguments for a Statute on the Application of Laws

The legislature’s choice is wise because there has been a tradition of separate statutes
on the application of laws and civil procedure in the history of modern Chinese law.
Both the 1918 Statute on the Application of Laws and the 1953 Taiwanese Law on the
Application of Laws to Civil Matters have followed the model of separate codification
of conflicts rules. Moreover, from a comparative law perspective, countries like
Austria, Germany and Japan have all adopted similarly restricted legislative models.

Second, the Chinese legislature has historically been unwilling to adopt a
comprehensive code containing both conflicts rules and international procedural law
rules. In October 2007 the Chinese legislature revised the Civil Procedure Code of
1991. In this latest 2007 reform of civil procedure law, rules on international
jurisdiction and mutual judicial assistance were not treated as objects of modification.
Up to now, Chinese justices have applied rules on territorial jurisdiction contained in
the Civil Procedure Code of 1991 by analogy to situations of civil and commercial
disputes involving foreign elements. This application by analogy of domestic rules to
international situations has proven to be effective.

Third, China is a contracting party of a number of international conventions on
international civil procedure including judicial mutual assistance. Rules contained in
such international conventions may be directly applied by Chinese judges. On the
other hand, very few conflicts rules have been found in international conventions of
which China is a contracting party. Thus, it is less likely that the Chinese legislature
will launch a reform in the field of international civil procedural law in the near future
than that they enact a code on conflicts law in the form of statute on the application of
laws to civil legal relationships involving foreign elements.

Fourth, the Chinese legislature treats PIL as an integral part of the future Chinese civil
code, and they are unwilling to be rushed into drafting it all at one time. They will
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instead base future revisions on different special statutes in civil matters like statutes
on marriage, succession, adoption, contracts, real rights and tort liabilities. In the draft
of the Chinese civil code first published in December 2002, Chapter 9 was entitled
“The Application of Laws to Civil Relationships Involving Foreign Elements”. It is
for this reason that the Law on the Application of Laws to Civil Relationships
Involving Foreign Elements has been put into the legislative programme.

Some Chinese scholars are so ambitious as to include conflicts rules and rules on
international jurisdiction as well as judicial mutual assistance into one single
document. However, their ideas are not likely to be accepted by the Chinese
legislature. A separate code exclusively containing conflicts rules might be regarded
as a more convincing and pragmatic solution by the Chinese legislature. If the
Chinese legislature is unsatisfied with its current options regarding codification, the
PIL codification process is likely to be largely postponed. This would mean that
China would lose its best chance to codify its conflicts rules in a number of years.

IV. Conclusion

Historically, Chinese law has a tradition of written law. Private international law as a
branch of law in a modern sense did not exist in traditional Chinese law. The first
systematic codification in this field was the Statute on the Application of Laws of
1918, which ceased to be in force in the mainland of China after 1949.2° Although the
codification efforts of PIL have sometimes been influenced by political situations and
ideological considerations, the historical tradition of codification of China’s conflicts
law since 1918 should not be neglected. As a matter of fact, the 1918 Statute
possessed a fairly high level of legislative technique even viewed from present-day’s
legislative and scientific criteria. We should learn more to draw some lessons from
our past experiences of codification of PIL both legislatively and scientifically.

The present author is strongly for a separate code of conflicts rules. Nevertheless,
despite any legislative model adopted by the Chinese legislature, the future Chinese
PIL code, when determining the applicable law to solve questions of application of
laws, shall guarantee a certain level of legal certainty and predictability on the one
hand, and necessary flexibility and adaptability on the other hand. I am convinced that
a modern, scientific and successful Chinese PIL codification inspired by
internationalism will definitely favour the harmonization of different legal systems
between China and other countries.

% See HERBERT HAN-PAO Ma, supra note 2, at 414-4186.
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